Honorsble weaver kKoore, Chairmen
. Gommittee on 8tate Affairs
_35_ The Senate

Austin, Texas

iﬁ:"nbar Sirs

chi m. p‘ 158"
: G. & 8. lLaws
o' 44th L'G'O i’sso

in which you requsst tie of this Bcpartmsnt &85 to the
constitutionality of Noy 399 now pending in your

amanduent to Seotion 8 of
y=fourth Leglisleture, First
acw reals as folleowsy

Bouao 5111 Fo. 18
Galled Zessl

{ agent, receiver, trustes,
§ 3 L1 ation or copartnership ,
yablishing, operating or malutaining one

' sorcantile establishments within
nder) the sane general mansgement, Or
11l pay the license faees hersinafter
he privilege of opening, estadlishing,
eintaining such stores or mercantile
mepnts, Ihe license foes horein preseribed
shall be paid annually and shall be in sddition to
the filing fee prescribed in Seatiocns R and 4 of this
Act, Frovided that the terms, 'stors; stores, mer-
sentiles eatablishrment or mersentile catabl&xhnantl'
wherever used in this ect shall notv inolude: whole-
sale and/or retail lumber and building meteriel
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businesses engaged exclusively in the sale of lum-~
ber and building materisl; amd/or oil and ges well
suppiles end eguipment dealers; or any plsce of busi-
ness engaged exoclusively in the storing, selling, or
distriduting cf petroleum produots and servicing of
motor vepnicles; or any dusiness now paying an oceupa-
tion tax messured by gross reseipts; or any pimace or
pisces of Lusinovsa used as bona f£ide wholesals or
retail distributing points by manufacturing conceras
for distribution of products of their own manufacture
only; or say place or places of dbusineas used by dona
f£ide processors of dairy produsts for the exclusive
sale at retajl of such produets.

“2he lioense feas herein prescrided shall be ss
follows:

*l. Upon one (1) store the license fee mhall de
one Dollars(¥l)

"2, Upon each additional store in exseas of one
{1} but nct so exceed two (2), the license fee sghall
be 3ix Dollars {(§6)3

"3, Upon each sdditiocnal store in excsss of two
(B) but not to execeed rive (8), the license fes sheld
be Twenty-rive Dollars ($85);

®*4. Upon esoh additional stors in exoess of five
(8} dut not tc exeeeld ten {10) the license foe shell
be ¥irty Dollars (§50);

*$. Upen each sdditioneal store in exceas of ten
(10} dut not to exceed twrerty (£0), the licenase fee
shall be One Fundred Fifty Dollers ($18B0)}

*6. Uporn esch #dditicnel) ztore in excess of twenty
{20} but not to exceed thirty-rive (86), the license
fev shell be Two Hundred Fifty Dollers ($260)i

*%. Upon each edditicnel store in excens of thirty-
five (33) but not to exceed £irty (P0), the license
fee shell be Five Hundred Dollers (§000):

*&, Upon sack additionsl satore in excess of rifty
{60), the license fee shall be Seven Hundred Fifty
Dollars ($750)1




Hon. Weaver koore, page 3

"Suoh fees are for the pericd of twelve (1B)
montbs, end upon the issuance of eny license after
the Tirst day of January of any one year, there
sball be colleotsad such fractional part of the lic-
anse hersinsbove fixed se the remasining months in
the celendsr year (inciuding the month in whioh such
license is issued) bears to the twelve-month periocd.”

The proposed Bill ro-enscts Seotion b s& abdove guoted
in ite entirety but ineludes at the end of the first para-
graph after the word "produots™ the following provision:

e o +Or any plece or places of business
oommonly known as Religious Book Stores, opersted
for the purposes of selling Heligious Publications
of sny nature, including Bibles, Song Books, Books
upon Religious Subjects, Chureh Offering Envelopes,
Chureh, Sunday~sohool and Tralining Union Bupplies.”

- In other words, Senate Bill No. 3599 proposes to include
Beligious Book Stores within the olassifications to which
"the terms, ‘store, stores, marsantile eatadlishment or
mercantile establishments' wherever used in this Aot” &0 not

- apply. It is the settled law of thia HState that the oclaasi-

fications set out in Beotion &, supre, which are not “stores”
are in fsct exemptions frox the Store Tax law. B8es Hurt v,
Cooper, 110 5. ¥. (24) £98, Zupreme Court of Texas, and
Standard 011 Co., of Texss v. State, 148 3, ¥, (84) 519, Court
of Civil Appeals of Texas at Kastland, writ of error refused
by ths Supreme Court of Texas,

Apparently the only constitutional guestion thet oould
be raised is whether or not the proposed bill vioclates 8ec-

tion 2 of Article 8 of the Constitution ¢f Texas which resils
in part ea follows:

*41l ogcupation taxes shall be oQual and uniform
upon the same ¢lass of subjeots within the limitas of
the authority levying the tax} ., .« "

It is our opinicn, however, thet this gquestion has undoubdtedly

besn decided by the deoision of the Supreme Court of Texas in
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the case of iurt v. Cooper, supre. 1l1ln that ¢ase the contention
was maede that the tax act in question was unconstitutional be~
cause of the exexption contained in Section 6, supra. The
court guoted from the opinicn of the duprexe Court of Texas

in the case of Texas Compary v. itephens, 100 Tex. 6£8, 103

B. %« 461, a8 follows:

*e « «'The very language of tha Comstitution of
the state irplies power in the Leglislsture to
classify the sudbjects of oesupation taxes and only
requires that the tex shall be equal snd unifora
upon the ssme class. PFPersons who, in the most gen-
sral sense, nzay he regarded as pursuing the seme
occupation, «s, for instange, merchants, may thus be
divided into classes, &nd the elasses xey be taxed
in different amcunts and eccording to different
standards, ksrchants wmay be divided intc wholesalers
and retailers, and, 4if there be reesonsble grounds
these may be further divided agoording to the purti-
gular classss of business 1n whieh they may sngage.
The considerations upon which such elassiffcations
shall be based are primarily within the discretion
of the lLegislature, The ccurts, under the provisions
relied on, ¢an only interfere when it is made slearly
to appeer that an attempted classification has no

" reasonable basis in the pnature ¢f the businesses
claesified, and that the law o perstss unequally upon
subjeots botween which there 18 no real differencs
to Justify the aeparate treatment of them undertaken
by the Leglslature. 1This ia the rule in applyisng
both ithe state and federal Constitutions, and it hes
been so often stated ag io render unnecesssry further
discoussion of it.' *

The Suprems Court in the Hurt v. Cooper cause stated that
the iegislature could exempt certsin types of business which
were selling commodities dirfferent from those 2014 2t plsoes
of busipess sub jeot to the tax. The ¢surt stated ss follows:

"It would not be argued that ths lLegislature 1s
without power to levy a tax upon 4ry goods merchants
without et the some time levylng a like tax upon
grocery merchants. ihe faot that the marohants not
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taxed, or those exempted from the tax, eell a differ-
ent xind of gocds from thote whigh are taxzed, is an
all-suffielent justifieation of the elossifiestion
or exerpticp. This 1is weil established.”

*The oontentions with reference to most of the
s0-~Called exemptions may ba dispoeesd of by the mere
statement that the kinds of gcods sold by the exeampted
stores are iirrcrent frox thosze 50l1l4 by the taxed
storee, . o

we believe that the deciesion of the court as to the
various oclassifications in cestion B, supra, would apply to
the proposed additional clasaification of "Religious Book
Stores.™ It is our opinion, therefore, that Ssnate Bill
No. 399 ia constitutional, :

. Yours very Sruly
<D APR 2, 1941
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